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Police complaints system in Hong Kong

FRENKRFRERFIECHMEREA
X e FTBRRERNEZR - IRXHEE
LR NIRRT ESR J@ﬁ&uﬂﬁ °
SRR E RS E A E —

Tﬁ ERERTHIGFATR - Bl
R EE RS - ERMA AR
E’Vfﬁfﬁ 5 XM RME - IRRTEAL
ERETRERFZEG (BTSSR
% o

A\
-0-H+ gﬂq

\ AN\

BT RERKAERE RATEAN |
MERERY - BERRFERREE

FIRHEZER WEBRETRZE -
A ERZAEN AL - ELESHETEMA
ERFEREEGEER  T2RBAS
BER - WRRFERHENEZE -

BV ERLHRERHFEZES 2016/17 TIERE

IR E R
R Y (E S

CAPO
investigates ~_ m=S
complaints BZFERS

IPCC reviews
investigation
reports

Hong Kong has adopted a two-tier police complaints system. All
complaints against the Police are referred to the Complaints Against
Police Office (CAPO) of the Hong Kong Police Force for handling and
investigation. This is the first tier of the police complaints system.

When CAPO has completed the investigation of a Reportable
Complaint, it will submit the investigation report, together with
relevant files, documents and materials, to the Independent Police
Complaints Council (IPCC) for scrutiny.

If any doubt arises during its review of the investigation report and
the relevant materials, the IPCC will ask CAPO for clarification or
further information. If the IPCC finds the investigation inadequate,
it will request that the case be further investigated. Only when the
IPCC completely agrees that the complaint case has been properly
handled will it endorse the investigation report. This is the second
tier of the police complaints system.
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Hong Kong’s two-tier police complaints system
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May interview witnesses to
clarify uncertainties

May bring up the case during
working level meetings or joint
IPCC/CAPO meetings

The advantage of the two-tier system is that it ensures the fair and just
handling of complaints against the Police. As an independent statutory
body, the IPCC can objectively observe, monitor and review the handling
and investigation of Reportable Complaints by the Commissioner of
Police, and put forward opinions and recommendations regarding such
complaints to the Commissioner of Police and the Chief Executive.
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The role and functions of the IPCC
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The IPCC was established as a statutory body on 1 June 2009 under
the Independent Police Complaints Council Ordinance (IPCCO) (Cap.
604, Laws of Hong Kong) to observe, monitor and review the
Commissioner of Police’s handling and investigation of Reportable
Complaints against the Police. With the IPCCO taking effect, the
Police have a statutory duty to comply with the IPCC’s requests. The
Ordinance enhanced the independence of the IPCC in carrying out
its monitoring functions.

The IPCC comprises a Chairman, three Vice-Chairmen and not less
than eight Members, all appointed by the Chief Executive. This
composition enables the IPCC to draw upon the diverse professional
expertise and experience of its Members to monitor CAPQO's
investigation of complaints against the Police in an independent,
impartial and thorough manner. As of 31 March 2017, the IPCC
comprises 28 Members.
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The main functions of the IPCC as provided for under the IPCCO are:
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To observe, monitor and review the handling and investigation of
Reportable Complaints by the Commissioner of Police
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To monitor actions taken or to be taken in respect of any police
officer by the Commissioner of Police in connection with
Reportable Complaints
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To identify any fault or deficiency in police practices or procedures
that has led to or might lead to a Reportable Complaint
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To advise the Commissioner of Police and/or the Chief Executive of
its opinion and/or recommendations in connection with Reportable
Complaints
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To promote public awareness of the role of the Council
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Monitoring procedures of the IPCC
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Under the two-tier police complaints system, when an investigation
report of a Repontable Complaint is submitted by CAPO to the IPCC,
the Secretariat will conduct a preliminary examination on it and may
raise Queries and ask for clarification or further information from
CAPO. If the Secretariat has no Queries, the report will be submitted
to Members for scrutiny. If necessary, members can make further
Queries and discuss the case with CAPO at working level or joint
meetings.

If the IPCC's final decision is not to endorse the investigation results
of a particular case, it may disclose the disagreement of both parties
on the findings of the investigation to the Chief Executive and/or the
public.
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IPCC monitoring procedures
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The IPCC Interview
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Complainants

In addition to reviewing the investigation report, the IPCC may ask
for interviews with persons related to the case to clarify matters. The
IPCC Interview was introduced in 1994, and the IPCC may, for the
purpose of considering CAPO's investigation reports, interview any
persons who may provide relevant information or assistance, including
complainants, complainees, witnesses, or other independent persons.
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Observers Scheme
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The Observers Scheme was introduced in 1996 to strengthen the
IPCC's monitoring function. Under the Scheme, Observers appointed
by the Secretary for Security may attend interviews and observe the
collection of evidence in connection with CAPO’s investigation of
Reportable Complaints. IPCC Members can likewise conduct such
observations.

Insofar as practicable, CAPO will notify the IPCC at least 48 hours in
advance of any impending interview or collection of evidence. The
IPCC Secretariat will then notify Observers of the observations. Apart
from prearranged observations, Observers can also attend and observe
investigations without prior appointment.

The role of an Observer is primarily to observe and report. The
Observer is to remain impartial, without interfering or offering
personal opinions, while observing the conduct of interviews or
collection of evidence.

After each observation, the Observer will submit to the IPCC a report
stating whether the interview or collection of evidence was conducted
in a fair and impartial manner. Should any irregularities be reported,
the IPCC will follow up with CAPO.

All persons who are to be interviewed by CAPO in connection with a
Reportable Complaint can request an Observer to be present during
the interview. Upon receipt of such a request, the IPCC will make
every effort to arrange the observation accordingly.

As of 31 March 2017, there were 107 IPCC Observers.
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2.
3.
(Section 33 of IPCCO)

The IPCC Observers are appointed by the Secretary for Security. To ensure their impartiality, the following
persons are not eligible for appointment as Observers:

1. A person who holds an office of emolument, whether permanent or temporary, in a Government bureau
or department

2. The Secretary-General, the Legal Adviser or any other employee of the Council
3. A former member of the Police Force
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Joint meetings: IPCC and CAPO

EERae MR ERETerARTEE The IPCC and CAPO conduct quarterly joint meetings to discuss
BEER  IwmRFERMEESEE - matters relating to police complaints.

BTEARETHREZSNTE B To enable the public to better understand the work of the IPCC, part

FeRRAE LA ETRLEES of each joint meeting is open to the public and the media. The dates
o BiEemm M .J%%ﬁ “He and agendas of the joint meetings are published in advance on the
FREZePBE AT AHE,e IPCC's website. Minutes of the open part of each meeting are also
ENERLHENE LHEEE SR uploaded to the IPCC's website (http:/Awww.ipcc.gov.hk).
(www.ipcc.gov.hk) ©
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Reportable Complaints

“Reportable Complaints” refer to complaints, lodged by members of
the public, that are not vexatious or frivolous and are made in good
faith, relating to the conduct of police officers while on duty or who
identify themselves as police officers while off duty. The complaint
should be made by or on behalf of a person directly affected by the
police misconduct.

CAPO must submit investigation reports to the IPCC for scrutiny as
stated in the Ordinance. However, investigation reports and
information on the following complaints need not be submitted to
the IPCC:

e Complaints arising from the issue of a summons or imposition
of a fixed penalty, which solely relate to the validity of the issue

e Complaints lodged by a person in his official capacity as a
member of the Police Force

e Complaints that fall under the scope of investigation of other
statutory bodies
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Notifiable Complaints

“Notifiable Complaints” are complaints not categorised as
“Reportable Complaints”, or complaints that need not be submitted
to the IPCC as listed above. These include anonymous complaints or
complaints lodged by persons who are not directly affected by the
case.

CAPO must regularly submit a summary of “Notifiable Complaints”
to the IPCC for scrutiny. If the IPCC considers any of these cases to
be “Reportable Complaints”, the IPCC may raise relevant suggestions
to CAPO, and CAPO will then need to reconsider the categorisation
of the complaint. Moreover, the IPCC may request CAPO to submit
further supporting information or explanation regarding any particular
complaint.
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A complaint may consist of one or more allegations. After CAPO has conducted a full and thorough investigation

into an allegation, it will be classified as one of the following six types according to the findings:

Substantiated

Substantiated
Other Than
Reported

Not Fully
Substantiated

Unsubstantiated

No Fault

False

An allegation is classified as “Substantiated” when there is sufficient reliable evidence

to support the allegation made by the Complainant.

An allegation is classified as “Substantiated Other Than Reported” when matters
other than the original allegations raised by the Complainant, which are closely
associated with the complaint and have a major impact on the investigation, have

been discovered and are found to be substantiated.

An allegation is classified as “Not Fully Substantiated” when there is some reliable
evidence to support the allegation made by the Complainant, but it is insufficient

to fully substantiate the complaint.

An allegation is classified as “Unsubstantiated” when there is insufficient evidence

to support the allegation made by the Complainant.

Two common reasons for classifying a complaint as “No Fault” are, first, the
Complainant may have misunderstood the facts; and second, the Complainee was
acting under lawful instructions from his superior officer or in accordance with

established police practices.

An allegation is classified as “False” when there is sufficient reliable evidence to
indicate that the allegation made by the Complainant is untrue, be it a complaint
with clear malicious intent, or a complaint which is not based upon genuine

conviction or sincere belief but with no element of malice.

When a complaint is classified as “False”, CAPO will consider, in consultation with
the Department of Justice as necessary, prosecuting the Complainant for

misleading a police officer.
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Other complaint classifications
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Some complaints are handled by other means, so that no full investigation is necessary. These complaints can be

classified as:

Withdrawn

Not
Pursuable

Curtailed

Informally
Resolved

A complaint is classified as “Withdrawn” when the Complainant does not wish to pursue
the complaint after making it.

Even when a Complainant initiates the withdrawal of a complaint, the IPCC will ensure that
no undue influence has been exerted on the Complainant, and that the Police can learn from
the complaint. The IPCC will also ensure that CAPO will take appropriate remedial actions.

A Complainant’s withdrawal does not necessarily result in the case being classified as
“Withdrawn". The IPCC and CAPO will examine the available evidence to ascertain whether
a full investigation is warranted despite the withdrawal and/or whether any of the allegations
are substantiated on the basis of information available.

An allegation is classified as “Not Pursuable” when:

o The identity of the officer in the complaint cannot be ascertained
o The cooperation of the Complainant cannot be obtained to proceed with the
investigation

The above definition does not mean that no further action will be taken when the Complainant
cannot identify the Complainee. CAPO will make an effort to identify the Complainee(s) on
the basis of the information available. Only after such an effort has been made to no avail
will the conclusion be reached that the identity of the Complainee cannot be ascertained.

If a complaint has been classified as “Not Pursuable” due to lack of cooperation from the
Complainant, it may be reactivated later when the Complainant comes forward to provide
the necessary information.

A complaint is classified as “Curtailed” when it has been registered with CAPO but is curtailed
—i.e. not fully investigated — on the authorisation of the Chief Superintendent (Complaints
and Internal Investigations Branch), owing to special circumstances such as known mental
condition of the Complainant.

The Informal Resolution Scheme aims at a speedy resolution of minor complaints, such as
allegations of impoliteness or use of offensive language, the nature of which is considered
relatively minor.

A minor complaint suitable for Informal Resolution will not be subject to a full investigation.
Instead, a senior officer, of at least the rank of Chief Inspector of Police, will act as the
Conciliating Officer and make separate enquiries with the Complainant and the Complainee
regarding the facts of a complaint. If the Conciliating Officer is satisfied that the matter is
suitable for Informal Resolution, and the Complainant is in agreement, the complaint will be
informally resolved.
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UMELCO Police Group

The establishment of the IPCC can be traced back to 1974, when
the Commissioner of Police set up CAPO to investigate police
complaints from the public. Having considered that the investigations
should involve an independent body, the Commissioner of Police
invited the sub-committee of the Unofficial Members of the
Executive and Legislative Councils (UMELCO), which was responsible
for handling police and security matters, to monitor CAPO complaint
investigations in 1977; this was the prototype of the two-tier police
complaints system. In 1978, the UMELCO Police Group presented
its first report on police complaints to the Governor (reporting period
from 1 September 1977 to 30 April 1978), which was then submitted
to the Legislative Council for review on 16 August 1978. From then
on, the UMELCO Police Group prepared an annual progress report.

After the UMELCO Police Group was established, there was a drastic
increase in the number of police complaints which required it
monitoring. The high workload indicated there was a need to
strengthen and broaden the monitoring system structure. Thus, the
Government set up a working group to review the UMELCO Police
Group's monitoring of CAPO in early 1984.

Police Complaints Committee

In 1986, after the Government meticulously reviewed the working
group’s recommendations, the then Governor restructured the
UMELCO Police Group and set up an independent police complaints
monitoring Committee. According to the new organisational
structure, the Committee included Justices of the Peace as members,
and a supporting secretariat was set up. The group was renamed
the Police Complaints Committee.
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Independent Police Complaints Council -
before becoming a statutory body

In December 1994, the Committee was further revamped to pave
the way for becoming an independent statutory body, clarifying the
Council’'s powers and functions. Both the English and Chinese names
of the Council were modified to better reflect its independence.

The Bill that suggested changing the then IPCC into a statutory body
was introduced to the Legislative Council in July 1996. The Bill
proposed clarifying the powers and functions of the then IPCC, in
order to reinforce its authority in handling police complaints, and
to heighten public awareness of the Council as an independent
monitoring entity.

As some Legislative Council Members raised a number of Committee
Stage Amendments that might bring fundamental change to the
police complaints system, the Bill was withdrawn by the Government
on 23 June 1997.

Independent Police Complaints Council -
after becoming a statutory body

In 2004, the Government relaunched its plan to change the then IPCC
into a statutory body, with a view to empowering it with a legal basis
to discharge its functions and raise public confidence in the two-tier
police complaints system. On 29 June 2007, the Independent Police
Complaints Council Bill was gazetted. The Bill was tabled at the
Legislative Council on 11 July 2007 for First Reading.

The Legislative Council passed the IPCCO in July 2008. The Secretary
of Security then decided that the IPCCO would come into effect on
1 June 2009 and the IPCC would become a statutory body on the
same date. The Chinese name of the Council was modified to
highlight its monitoring role, while the English name was retained.
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