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This case highlights the meticulous approach adopted by the IPCC in
examining a complaint of “Neglect of Duty” in the Police handling of
a crime reported by the complainant. The complaint was eventually
reclassified from “No Fault” to “Not Fully Substantiated” after IPCC
queries.

The complainant reported to the Police that someone had accessed
the computer system of her dancing school to view CCTV footage of
her changing clothes. After an initial assessment, a Station Sergeant
(SSGT) could not establish sufficient evidence for referral to a crime
unit, and advised the complainant to report the case to the Office of
the Privacy Commissioner of Personal Data (PCPD). The complainant
lodged a complaint of “Neglect of Duty”, stating that the SSGT had
inappropriately asked her to report her case to the PCPD. After
investigation, CAPO classified the allegation as “No Fault”, having
found that the SSGT had conducted an adequate initial enquiry and
evaluated the available information before reaching the conclusion
that no criminal act had occurred.
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The IPCC opined that the SSGT had failed to properly handle
the complainant’s report as there was probably a prima facie case
of “Access to Computer with Criminal or Dishonest Intent”. After
deliberation, CAPO subscribed to the IPCC’s view and decided to
reclassify the allegation as “Not Fully Substantiated” and to advise the
SSGT.

Case Background

The complainant worked at a dancing school. On the day in question,
the complainant reported to the Police that someone might have
accessed the computer system of the dancing school to record and
view CCTV footage of her changing clothes inside the storeroom
of the dancing school. A SSGT handled the complainant’s report.
After initial enquiries, the SSGT concluded that no crime had been
committed. After the SSGT had then consulted the PCPD, he also
advised the complainant to report the case to the PCPD.

The complainant subsequently made a report to the PCPD, but was
advised that her case did not constitute a breach of the Personal Data
(Privacy) Ordinance (PD(P)O). On the same day, the complainant
lodged a complaint stating that the SSGT had not accepted her
report and had inappropriately asked her to report her case to the
PCPD [Allegation: Neglect of Duty].

CAPQO’s Investigation

During CAPO’s investigation, the SSGT explained that the complainant
had not provided any evidence to suggest that the computer system
had been accessed without authority. He said he believed that the
CCTV footage had been taken due to a technical malfunction or by
someone playing a trick on the complainant. He thus assessed that
no crime had been committed. He also consulted the PCPD by
phone and learned that PCPD might take up the case. He then
informed the complainant of his assessment and advised her to
report the case to the PCPD. CAPO considered that the SSGT had
fulfilled his duty by conducting appropriate enquiries upon receipt of
the report. The SSGT had also considered and evaluated the whole
situation before concluding that there was insufficient information to
prove a crime. CAPO had also taken into consideration the fact
that, following the incident with the SSGT, the complainant had made
another report to the Police which was taken over by a crime unit but
subsequently curtailed, as there was insufficient evidence to establish
a criminal case. Hence, CAPOQO classified the allegation as “No Fault”.
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IPCC’s Observation

Upon examining the case documentation, the IPCC observed that
the complainant had clearly told the SSGT that the CCTV company
was suspected of unlawfully accessing the computer system and
viewing the CCTV footage of the complainant changing clothes. In
light of the complainant’s version of events and the CCTV footage in
question, it was possible that the staff of the CCTV company had a
dishonest or criminal intent, as the complainant had not authorised
the CCTV company to access the computer system. Hence, there
was probably a prima facie case of “Access to Computer with
Criminal or Dishonest Intent”, pursuant to section 161(1) of the
Crimes Ordinance.

Nevertheless, the SSGT had ruled out the possibility of a crime having
been committed, without further enquiry. The IPCC was of the view
that the SSGT had failed to properly handle the complainant’s report,
failed to observe the crime element in the report, failed to refer the
report to a crime unit for further investigation and inappropriately
advised the complainant to seek assistance from the PCPD.

After two rounds of queries, CAPO agreed with the IPCC’s view
and reclassified the allegation as “Not Fully Substantiated” because
the SSGT’s negligence was not a deliberate inaction but an error of
judgment, showing a lack of professional sensitivity but no malicious

ZEEEBLRFLIE  BRFERFLADE intent. CAPO recommended advising the SSGT without a Divisional
HMEERF - Record File entry.
B mBE AR AEESR - The IPCC endorsed CAPQO’s findings in this case.
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