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Allegation(s)

Real complaint case

WIEFA

Complainee(s)

REFERFRFRSE

Original classification(s) by CAPO

RIESE

Final classification(s)

1 BT —BERKR=FREE BEATEEABE BEEE
Assault A Sergeant and three Not Fully Substantiated Unsubstantiated
Police Constables
2 | BEEE —BERAK=HRZE BAEE BERE
Fabrication of A Sergeant and three Unsubstantiated Unsubstantiated
Evidence Police Constables
3 | RS —%E8 Rk BERE
Neglect of Duty | A Police Constables No Fault Unsubstantiated
4 | 528 —%E8 BEAEE BERE
Neglect of Duty | A Police Constables Unsubstantiated Unsubstantiated
B 2B T —EZEK L AERREERABE
Neglect of Duty | A Sergeant Nil Substantiated Other
Than Reported
6 | GiREST —BERKMBEER i RNSRGEFERBE
Neglect of Duty | A Sergeant and two Nil Substantiated Other
Police Constables Than Reported
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This case illustrates the IPCC’s meticulous and calculated efforts in
identifying deficiencies in police practices that have led to or may lead
to complaints.

The complainant had been stopped for questioning by a Sergeant (SGT)
and two Police Constables (PCs) who requested her to produce an
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identity document, which she failed to do. A struggle ensued when the
complainant attempted to leave the scene, resulting in the complainant
being subdued, handcuffed and detained inside a police vehicle. The
police officers did not arrest the complainant, as they thought that this
action should be taken by another police officer who was not involved in
the incident. The SGT called for reinforcements. Eventually, another PC
who later arrived at the scene arrested the complainant for “Obstructing
Police” and “Assault on Police Officer”. CAPO stated that it was a working
practice of frontline police officers that a person who had committed the
offence of “Assault on Police Officer” should be arrested by someone
other than an officer involved in the incident. The IPCC opined that this
practice could lead to an absurd and unresolvable situation in which
either the suspect could not be arrested in a timely manner, or the police
officers concerned could be at risk for unlawfully detaining the suspect.
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CAPO agreed with the IPCC’s view and found it appropriate to register
a “Substantiated Other Than Reported” (SOTR) count of “Neglect of
Duty” (NOD) against the SGT and the two PCs for their failure to arrest
the complainant in a timely manner. It was recommended that the SGT
and the two PCs be advised. CAPO also issued a reminder to frontline
officers to prevent the recurrence of similar incidents.

Case background

While a SGT and two PCs were patrolling in a police vehicle driven by
another PC, they found the complainant acting suspiciously in an open
area. Suspecting that the complainant might be an illegal immigrant, the
SGT and the two PCs stopped her for questioning and demanded to
see her identity document. The complainant refused and attempted to
leave the scene. A vigorous struggle ensued, resulting in the complainant
being subdued and handcuffed by the police officers. However, the police
officers did not arrest the complainant, as they thought that should be
done by another police officer who was not involved in the incident. The
SGT called the police console for reinforcements. In the meantime, the
police officers kept the complainant inside the police vehicle pending the
arrival of another police team. Eventually, a PC on the reinforcement team
(the arresting officer) arrested the complainant for “Obstructing Police” and
“Assault on Police Officer”.

The complainant was subsequently charged with obstructing a police
officer in the due execution of his duty and assaulting a police officer in
the due execution of his duty, but she was acquitted after trial.

The Court was of the view that the available evidence could not rule
out the possibility that the complainant had not been arrested at all
before she was held in the police vehicle against her will. If that were
the case, it would amount to unlawful detention by the Police, i.e. not
in due execution of their duty.

CAPOQO’s investigation

Dissatisfied with the police actions during this incident, the complainant
lodged the present complaint, alleging that the SGT and the PCs had
assaulted her [Allegation 1: Assault] and fabricated evidence in order to
arrest her [Allegation 2: Fabrication of Evidence]; and that the arresting
officer had failed to declare her under arrest [Allegation 3: Neglect of
Duty] and to take a statement from her [Allegation 4: Neglect of Duty].

After investigation, CAPO classified allegation 1 as “Not Fully
Substantiated”, allegations 2 and 4 as “Unsubstantiated” in lack of
supporting evidence and allegation 3 as “No Fault”.

CAPO did not find the SGT or the PCs at fault for keeping the
complainant in the police vehicle without declaring her under arrest
while pending the arrival of reinforcements, as it was a working practice
in the Force. The arrest was usually made by an uninvolved police
officer in such circumstances.
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IPCC'’s observations

After the IPCC’s queries, CAPO reclassified allegations 1 and 3 as
“Unsubstantiated” since there was no evidence to either support
or negate the versions of events of both parties. CAPO also
subscribed to IPCC'’s views to register a “SOTR” count of “NOD”
against the SGT for his failure to ensure that the arresting officer
had carried out his instruction to arrest the complainant for the
offence of “Suspected lllegal Immigrant” [Allegation 5: Neglect of
Duty] and recommended a warning without a Divisional Record File
entry to the SGT.

The IPCC had grave concerns over the police practice of deferring
the arrest to be made by an uninvolved police officer in a case where
the police officers were allegedly assaulted. If this was adopted as
conventional practice, it might lead to an absurd situation whereby
no suspect could be arrested in a timely manner even if he or
she had assaulted one officer since all police officers present at
the scene would then be considered “involved and therefore not
independent”. Given the chaotic situation in this case, whereby
the complainant had allegedly put up a vigorous and violent
struggle with the police officers in an attempt to leave the scene,
the officers had had to subdue the complainant by handcuffing her
and detaining her in the police vehicle. Such actions against the
complainant without declaring her under arrest would likely give rise
to allegations of, or even amount to, unlawful detention.

The IPCC considered that CAPO should register a “SOTR” count
of “NOD” against the police officers concerned for their failure to
arrest the complainant in a timely manner. In the event that such
a practice was indeed laid down as procedure in Police Force
guidelines or manuals, the IPCC was of the view that this practice
was at fault, and therefore alternatively proposed an “SOTR” count
against the “Police Procedures”.

CAPO subscribed to the IPCC’s view, and confirmed that the
practice was not laid down in any Police Force guidelines. Thus,
CAPO registered an “SOTR” count of “NOD” against the SGT and
the two PCs for their failure to arrest the complainant in a timely
manner [Allegation 6: Neglect of Duty], and recommended advising
them without a Divisional Record File entry. CAPO also issued
a reminder to frontline officers, advising them of the importance
of making timely arrests in accordance with proper procedures.
Even in chaotic situations where offences concern assault or other
criminal acts against one or more police officers, arrest action
should be considered if there is prima facie evidence.

The IPCC endorsed CAPO'’s findings in this case.

ELEERIBA o F+HH o 2015838 IPCC Newsletter o Issue No.15 « MAR 2015






